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The present study was carried out with the aim of applying jurisprudential rulings
of crimes leading to death in the Hanbali and Shafi'i schools of thought and its
application to relevant laws of Iran with the approach of mitigating the
punishment with a descriptive-adaptive method. This research investigated cases
of retribution, types of extreme crimes, sexual crimes, crimes against religion
and social security, and execution in repeat crimes. The results show that the
jurisprudential rulings of crimes warranting death in the Shafi'i and Hanbali
religions, as well as in the articles of the Islamic Penal Code, have many
similarities, but there are also differences in some cases. For example, in all
three, the punishment of taking life is considered for crimes such as adultery,
adultery, adultery, corruption of the earth, and crimes that are known as
intentional crimes against the soul and human life. The differences that can be
seen in the two religions and the criminal law are often the difference in the
number of crimes punishable by death and the difference in the conditions and
verification of crimes punishable by death. For example, in Iran's Islamic Penal
Code, crimes such as drug trafficking, kidnapping, distortion of religion, abuse
of power, and espionage are subject to death, while these crimes are not subject
to death in Shafi'i and Hanbali jurisprudence. In some other crimes that require
execution, the conditions and punishment of crimes in Iran's Islamic Penal Code
are different from Shafi'i and Hanbali jurisprudence.
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Extended Abstract

Introduction

Today, in the field of Islamic criminal law and
rulings, a fundamental question arises: how
does the interaction between religious
tradition regarding the death penalty and
criminal law align with modernity and the
foundations of modern law? The criteria of
contemporary society for defining crime and
the death penalty, as well as the set of criminal
laws, may not always be compatible with
religious tradition.This raises the question of
whether Shari'i texts regarding the death
penalty will remain constant and unchanged
forever, despite all intellectual and cultural
developments and human demands and
expectations from religion. Can the criteria
and foundations within religion be adapted to
meet the intellectual and cultural requirements
of an inherently changing and modern
society?In short, due to the deep and obvious
conflict between the rationality of the
contemporary world and some criminal laws
of Islam, providing intra-religious solutions to
resolve this conflict and reduce the
punishment is the subject of this research. All
jurisprudence books that discuss the death
penalty focus only on the Shari'a rule,
detailing when and for what reasons the
punishment can be implemented. They rarely,
if ever, address the philosophy behind it or
explore ways to mitigate the punishment.
There is no independent chapter dedicated to
these aspects.

Methodology

The current research is applied in terms of
purpose and descriptive-comparative in terms
of method and nature. It gathers information
using resources and texts related to the topic.
The research is conducted in four stages:
description, analysis, comparison and
matching, and evaluation and proposal.

Results and Discussion

Imam Shafi'i considers stoning as the
punishment for adultery and cites the words of
the second Caliph and the Prophet's (PBUH)
tradition. He says that stoning is prescribed in
God's book for men and women who have
committed adultery or confessed to it. The
Shafi'i jurists agree that anyone who commits

adultery with his mahrams is subject to the
law and the punishment is death. Forcible
adultery has not been discussed independently
and carries no special punishment other than
the general punishments for adultery. In the
case of a non-Muslim committing adultery
with a Muslim woman, the punishment is the
same as for a Muslim. There are three
opinions about sodomy (Liwat): it is
equivalent to adultery, punishable by death in
any case, or stoning for the perpetrator and
flogging and exile for the passive
participant. The Hanbalis believe that verse 33
of Surah Ma'idah was revealed about bandits
and mention three conditions for defining a
fighter: being in the desert, carrying a weapon,
and taking money openly. Ibn Qudama says
that muharibeh (armed robbery) must occur in
the desert with a weapon, and taking money
secretly is considered theft. If a woman is
among the fighters and kills someone or loots
money, the prescribed punishment does not
apply. The Hanbalis arrange the punishments
for warlords according to the severity of the
crime. The Islamic Penal Code has similar
provisions and considers punishments such as
execution, crucifixion, amputation, or exile
for muharibeh. Repentance before the crime is
proven does not annul the punishment, but if
the crime is proven by confession, the judge
can request a pardon.

Conclusion

This research shows that due to the many
similarities between the jurisprudence rulings
of the crimes warranting death in the Shafi'i
and Hanbali schools and the Islamic Penal
Code, it is possible to provide common
solutions to mitigate the death penalty. These
strategies can play an important role in
reducing the use of the death penalty in Iran's
legal system. In the following, some of these
similarities and solutions are mentioned in
more detail:

- Exemption from the death penalty in case of
repentance: In  Shafi'i and Hanbali
jurisprudence, repentance from crimes that
warrant the death penalty leads to pardon and
forgiveness. In Iran's Islamic Penal Code, if
the criminal repents before the crime is proven
and the judge is convinced of his repentance
and reformation, then the punishment will be
waived.



163 Shafeei et al: Jurisprudential Investigation Of Crimes Requiring Death Penalty...

- Delay in the execution of the death penalty:
In Shafi'i and Hanbali jurisprudence, if the
execution of the death penalty causes the
offender or one of his guardians to be
humiliated, the judge can postpone the
execution of the sentence. In the Islamic Penal
Code of Iran, if the implementation of the
adultery limit causes the dignity of a woman
or adulteress or one of their guardians to be
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